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VIRGINIA STATE CORPORATION COMMISSION. 
RICHMOND. 

Commonwealth of Virginia at the Eelation of the State 

Cokporation Commission v. Lake Drdmmond Canal and 

Water Company.* 

May 16, 1904 (O. B. 1., p. 281.) 

1. Taxation — Charter exempting from — Contract with the State. — A provision in a 

charter providing that the company shall "be forever exempt from the 
payment of any tax, imposition or assessment whatsoever ' ' creates a contract 
between the State and the corporation which cannot be violated by the 
State. 

2. Taxation — Purchasing company — Effect of conveyance on exempted properly. — 

A company purchasing under a foreclosure of a deed of trust, and receiving 
conveyance, will not, undersection 1234 of the Code, providing that a "cor- 
poration created by or in consequence of such sale and conveyance shall 
succeed to all such franchises, rights and privileges " of the first company, 
succeed to an exemption from taxation contained in the charter of the first 
company. 

3. Taxation — When exemption from included in the words " Bights, Privileges and 

Franchises." — The words "rights, privileges and franchises" are not to be 
construed to include an exemption from taxation unless all doubt of the 
intention of the legislature to include it is removed by other provisions. 

4. Taxation — Exemption from does not run with the property. — The exenpting 

of a company from taxation does not manifest an inteution on the part of 
the legislature to create an exemption annexed to the property itself, in the 
nature of a covenant running with the land. 

5. Charter — Construction of — Case at bar — Section 30 of the charter to the 

Dismal Swamp Canal Company does not create a contract between the States 
of North Carolina and Virginia affecting all the provisions of the charter, 
but refers only to the items set out in section 28 of the charter. 

On the fourth day of May, 1904, the Lake Drummond Canal and 
Water Company, after having been duly summoned in this proceed- 
ing appeared to show cause why it should not be fined for violation 
of section 27 of an Act of the General Assembly of Virginia, en- 
titled "an Act to raise revenue for the support of the government 
and public free schools, and to pay the interest on the public debt 
and to provide a special tax for pensions as authorized by section 
189 of the Constitution," approved April 1G, 1903. And by leave 

* Reported by George C. Gregory. 
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of the Commission, the said defendant in this proceeding filed its 
answer in writing to the notice herein. 

And thereupon, testimony having been fully heard, the matters in 
controversy were argued before the Commission, the counsel for the 
defendant contending that under the rights, franchises and priv- 
ileges of its charter, the company was entitled to hold its property 
exempt from taxation. All matters in controversy having been 
submitted to the Commission, it took time to consider its action in 
the premises, and proceeded to dispose of the matter. 

William A. Anderson, Attorney-General, for the Commonwealth. 

William H. White and T. 8. Garnett, for the defendant company. 

Hon/ Beverley T. Crump, chairman of the Commission: 

The charter of the Dismal Swamp Canal Company was passed 
by the General Assembly of Virginia December 1, 1787, and is 
found on page 478 of twelfth volume of "Henings Statutes at 
Large." The ninth section of that charter is in the following lan- 
guage: 

"And be it further enacted, That for and in consideration of the expenses the 
said proprietors will be at, not only in cutting the said canal, erecting locks, 
making causeways and performing other works necessary for this navigation, 
but in maintaining and keeping the same in repair, the said canal locks, cause- 
ways, and other works, with all their profits, shall be and the same are hereby 
vested in the said proprietors, their heirs and assigns forever, as tenants in 
common in proportion to their respective shares, and the same shall be deemed 
real estate and be forever exempt from the payment of any tax imposition or 
assessment whatsoever, and it shall and may be lawful for the said president and 
directors at all times forever hereafter to demand and receive at some convenient 
place near one of the extremities of the canal, for all commodities transported 
through it or over the causeways, tolls according to the following table and 
rates which shall be in Spanish milled dollars, to-wit." 

The language so used unquestionably operated to create a con- 
tract between the State and the corporation, which could not be 
violated by the State by any attempt in future to repeal the im- 
munity from taxation granted to this corporation. In the conclud- 
ing sections of the charter it is provided that the Act creating the 
corporation should be in force from and after the passing of a like 
Act by the General Assembly of North Carolina. A like Act was 
passed by the Legislature of North Carolina in the year 1790, and 
the internal improvement contemplated in the charter was under- 
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taken, completed and put into operation. There can be no doubt 
but that the canal locks, causeways and other works of the Dismal 
Swamp Company, so long as they should remain the property of 
that company, were entirely free from the imposition of any tax by 
the State of Virginia. It appears from the facts, however, that in 
the year 1867 a deed of trust was executed upon all the property 
of the company and that this deed of trust was foreclosed in 1880 
and conveyance made to certain purchasers who assumed the cor- 
porate name of the Dismal Swamp Canal Company. This canal 
Company (No. 2) in turn executed a deed of trust upon all the 
property of the canal of every character to certain trustees, and this 
deed of trust was likewise foreclosed and conveyance made in 1889 
to certain purchasers, who assumed the corporate name of the Nor- 
folk & North Carolina Canal Co. This third corporation also exe- 
cuted a deed of trust, which was foreclosed in the year 1892 and 
conveyance of the property made to purchasers who assumed the 
corporate name of the Lake Drummond Canal & Water Company, 
the present style under which the canal is operated. The Lake 
Drummond Canal & Water Company now owns the said canal, and 
all of its property and appurtenances, and the question before the 
Commission is whether the said canal and other property is free 
from taxation in the hands of this present owner, the Lake Drum- 
mond Canal & Water Company. The three corporations subse- 
quent to the original Dismal Swamp Canal Company became cor- 
porations, each in turn respectively, under the provisions of a 
statute carried into the Code of 1887 as sections 1233 and 1234. 
This statute provides that upon foreclosure of a deed of trust or 
mortgage covering all the works and property of the company, the 
purchasers shall forthwith be a corporation by any name which may 
be set forth in the conveyance to them. Section 1234 provides as 
follows: "The corporation created by or in consequence of such 
sale and conveyance shall succeed to all such franchises, rights and 
privileges, and perform all such duties as would have been had or 
should have been performed by the first company but for such sale 
or conveyance; save only that the corporation so created shall not be 
entitled to the debts due to the first company and shall not be liable 
for any debts of or claims against the first said company which 
may not be expressly assumed in the contract of purchase, and the 
whole profits of the business done by such corporation shall belong 
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to the said purchaser and his assigns." In section 1233 it is also 
provided that upon conveyance to the purchaser, the former com- 
pany shall ipso facto he dissolved. 

We do not think that under the provisions of our statutes an 
exemption from taxation passes to the new corporation. These stat- 
utory provisions were before the Supreme Court of the United 
States in N. & W. B. B. Co. v. Pendleton, 156 U. S., 667, and Chesa- 
peake & Ohio R. R. Co. v. Miller, 114 U. S., 176. We rather think 
that the result of the decisions in these two cases is that the lan- 
guage above quoted from our statute does not carry over to the pur- 
chasing corporation an exemption from taxation contained in the 
charter of a corporation, the property of which is sold. There is 
some confusion in the decisions of the Supreme Court of the United 
States as to whether in a statute of the character under considera- 
tion here the words "rights, privileges and franchises" include ex- 
emption from taxation. Perhaps the language of Justice Field in 
Picard v. Railroad Company, 130 U. S., 637, is a fair expression of 
the doctrine of that court on this point. He said : 

" Yielding to the doctrine that immunity from taxation may be granted, that 
point being already adjudged, it must be considered as a personal privilege not 
extending beyond the immediate grantee, unless otherwise so declared in express 
terms. The same considerations which call for clear and unambiguous language 
to justify the conclusion that immunity from taxation has been granted in any 
instance must require similar distinctness of expression before the immunity will 
be extended to others than the original grantee. It will not pass merely by a 
conveyance of property and franchises of a railway company, although such 
company may hold its property exempt from taxation. As we said in Morgan v. 
Louisiana, 93 U. S., 217, 223: ' The franchise of a railroad corporation are rights 
or privileges which are essential to the operations of the corporation, and with- 
out which its road and works would be of little value; such as the franchise to 
to run cars, to take tolls, to appropriate earth and gravel for the bed of its road, 
or water for its engines, and the like. They are positive rights and privileges, 
without the possession of which the road of the company could not be success- 
fully worked. Immunity from taxation is not one of them. The former may 
be conveyed to a purchaser of the road as part of the property of the company; 
the latter is personal, and incapable of transfer without express statutory direc- 
tion.' 

"It is true there are some cases where the term 'privileges' has been held to 
include immunity from taxation, but that has generally been where other pro- 
visions of the act have given such meaning to it. The latter, and, we think, the 
better opinion is, that unless other provisions remove all doubt of the intention 
of the legislature to include the immunity in the term 'privileges' it will not 
be so construed. It can have its full force by confining it to other grants to 
the corporation." 
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Many cases were cited by counsel in a very able argument made 
before the Commission. Most of these cases will be found in "Noyes 
on Intercorporate Belations," section 160 and the note to that sec- 
tion. After a careful consideration of this branch' of the case, we 
conclude that the exemption from taxation conferred upon the orig- 
inal Dismal Swamp Canal Company was not transferred to the 
threo corporations succeeding respectively to the ownership of the 
property. 

It was earnestly and very forcibly contended by counsel for the 
Lake Drummond Canal & Water Company that the exemption con- 
ferred upon the Dismal Swamp Canal Company originally was not 
an exemption in the nature of a personal privilege to the corpora- 
tion, but was an exemption annexed to the property itself, and 
rather in the nature of a covenant running with the land, and, 
therefore, passing necessarily to the succeeding owners of the prop- 
erty. The entire charter is couched in the rather quaint language 
of the day, but, in fact, the corporation created has conferred upon 
it power differing but little from the powers conferred upon the 
earlier internal improvement companies. The Commission does not 
feel at liberty to declare a company of this character exempt from 
taxation unless it is constrained to do so by language perfectly clear 
and plain. It may be that the language used in this charter is sus- 
ceptible of the interpretation contended for by the defendant com- 
pany — that is, that it creates an exemption from taxation neces- 
sarily inherent in and running with the land independent of the 
owners from time to time. We do not, however, think if the inten- 
tion of the legislature was to create such an unusual exemption it 
has been so definitely declared as to authorize the Commission to 
hold that the property of the Lake Drummond Canal & Water Com- 
pany is now exempt from taxation. 

It was further contended that under section 30 of the charter a 
contract was created between the State of Virginia and the Stale 
of North Carolina, embodying all the provisions of the charter of 
the Dismal Swamp Canal Company, and, therefore, the State of 
Virginia could not tax the property in question without the con- 
sent of the State of North Carolina. It seems to the Commission 
that the compact alluded to in section 30 of the charter has refer- 
ence to the eight (8) items set out in terms in section 28 as consti- 
tuting the compact between the two States, and that the compact 
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referred to in section 30 does not embrace all provisions of the 
charter. 

The conclusion of the Commission is that we are constrained to 
impose a fine upon the defendant Lake Drummond Canal & Water 
Company for failure to make the report under section 27 of the 
revenue law upon which this proceeding is based. 

It is ordered as follows : It appearing to the Commission that 
the defendant, the Lake Drummond Canal & Water Company, is a 
canal corporation of the State of Virginia, not exempt from taxa- 
tion by virtue of its charter, and that it failed, after having blank 
forms furnished to it, to make a report to the Commission before 
the first day of September, 1903, of all of its real and personal 
propeity of every description as of the thirtieth day of June, 1903, 
in the manner and for the purposes set out in section 27 of an Act 
entitled "an Act to raise revenue to pay the interest on the public 
debt and to provide a special tax for pensions as authorized by sec- 
tion 189 of the Constitution," approved April 16, 1903, the Com- 
mission being of opinion, for reasons set out in writing and made 
a part of the record, that the property of the said company, which 
should have been reported, is not exempt from taxation, 

It is now ordered, as provided for in section 27 of the said statute, 
that a fine of one hundred dollars ($100.00) be imposed upon the 
said Lake Drummond Canal & Water Company, and that the said 
one hundred dollars ($100.00), with the costs of this proceeding, be 
paid by the said Lake Drummond Canal & Water Company to the 
clerk of this Commission within thirty days from this date. If 
the said fine and costs are not so paid, 

It is ordered, that the clerk of the Commission shall issue an exe- 
cution for said fine and costs and place the same in the hands of 
the bailiff of the Commission, to be levied and collected out of any 
property of said defendant Lake Drummond Canal & Water Com- 
pany according to law. 



